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Deputy General Counsel
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Southfield Building, MS-4D

4000 S. IH-35

Austin, Texas 78704-7491

QOR2000-2279
Dear Mr. Smith:

You ask whether certain information is subject to required public disclosure under chapter 552
of the Government Code. Your request was assigned ID#136489.

The Texas Workers’ Compensation Commission (the “commission”) received a request for
information related to an anonymous telephone call. You seek to withhold, under
sections 552.102, 552.107, and 552.111 of the Government Code, information responsive to
the portion of the request asking for a “[c]Jopy of anonymous call with written documentation
of complete details of call (what each party said specifically).”

Section 552.102(a) protects

information in a personnel file, the disclosure of which would constitute a
clearly unwarranted invaston of personal privacy, except that all information
in the personnel file of an employee of a governmental body is to be made
available to that employee or the employee’s designated representative as
public information is made available under this chapter.

Section 552.102(a) is designed to protect public employees’ personal privacy. The scope of
section 552.102(a) protection, however, is very narrow. See Open Records Decision No. 336
(1982). See also Attorney General Opinion JM-36 (1983). The test for section 552.102(a)
protection 1s the same as that for information protected by common law privacy under section
552.101: the information must contain highly intimate or embarrassing facts about a person’s
private affairs such that its release would be highly objectionable to a reasonable person and
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the information must be of no legitimate concem to the public. Hubert v. Harte-Hanks Texas
Newspapers, Inc., 652 S.W.2d 546, 550 (Tex. App.--Austin 1983, writ ref'd n.r.e.).

As the materials at issue appear to relate to the job performance of a public employee, there
is a legitimate public interest in them such that they do not meet the test set out above for
withholding information under section 552.102. None of the information may be withheld
under section 552.102. See Open Records Decision No. 444 (1986).

Section 552.111 excepts interagency and intra-agency memoranda and letters, but only to the
extent that they contain advice, opinion, or recommendation intended for use in the entity’s
policymaking process. Open Records Decision No. 615 (1993). The purpose of this section
1s “to protect from public disclosure advice and opinions on policy matters and to encourage
frank and open discussion within the agency in connection with its decision-making
processes.” Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.--San Antonio
1982, wntref’d n.r.e.) (emphasis added). In Open Records Decision No. 6135, this office held
that

to come within the [section 552.111] exception, information must be related
to the policymaking functions of the governmental body. An agency’s
policymaking functions do not encompass routine internal administrative and
personnel matters . . . . [Empbhasis in original.]

In our opinion, you have not shown how the information at issue relates to the commission’s
policymaking process such as to fall within the section 552.111 exception. Thus, you may not
withhold from disclosure the submitted information section 552.111 of the Government Code.

Section 552.107(1) incorporates the attorney-client privilege. It protects information “that the
attorney general or an attorney of a political subdivision is prohibited from disclosing because
of a duty to the client under the Texas Rules of Civil Evidence, the Texas Rules of Criminal
Evidence, or the Texas Disciplinary Rules of Professional Conduct.” See Open Records
Decision No. 574 (1990). In instances where an attorney represents a governmental entity, the
attorney-client privilege protects only an attorney’s legal advice and confidential
attorney-client communications. /d. Accordingly, these two classes of information are the
only information contained in the records at issue that may be withheld pursuant to the
attorney-client privilege. Having reviewed your arguments and the submitted information, we
conclude that you have not shown how any of the submitted information constitutes attorney
legal advice or client confidences such as to be within the scope of section 552.107(1).
Therefore, none of the information may be withheld under that provision. The submitted
information must be released to the requestor.'

"You also appear to claim that section 552.022(a)(1) operates to except the information at issue from
disclosure. Section 552.022 states that certain information must be released unless confidential by law, or in the
case of section 552.022(a)(1), unless it is subject to the section 552.108 exception for certain law enforcement
records. Section 552.022 itself does not except any information from disclosure. None of the information may
be withheld under that provision.
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This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 7d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. /d.
§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested information,
the governmental body is responsible for taking the next step. Based on the statute, the
attorney general expects that, within 10 calendar days of this ruling, the governmental body
will do one of the following three things: 1) release the public records; 2) notify the requestor
of the exact day, time, and place that copies of the records will be provided or that the records
can be inspected; or 3) notify the requestor of the governmental body’s intent to challenge this
letter ruling in court. If the governmental body fails to do one of these three things within 10
calendar days of this ruling, then the requestor should report that failure to the attorney
general’s Open Government Hotline, toll free, at 877/673-6839. The requestor may also file
a complaint with the district or county attormey. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
1d. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 411 (Tex.
App.--Austin 1992, no writ).

Ifthe governmental body, the requestor, or any other person has questions or comments about
this ruling, they may contact our office. Although there is no statutory deadline for contacting
us, the attomey general prefers to receive any comments within 10 calendar days of the date
of this ruling.

Carla Gay Dickson
Assistant Attorney General
Open Records Division

CGD/ljp
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Ref: ID#136489
Encl. Submitted documents

cc: Ms. Leonor Matano
580 Irene Drive
Canyon Lake, Texas 78133
{(w/o enclosures)



